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Before the Indian Act: The Royal Proclamation 
1763-1876 Constitution (British North America 
Act)  
•

The Royal Proclamation under King George III (Queen Elizabeth’s 3rd great grandfather) recognized a nation-to-nation relationship between First 

Nations and the Crown

• It’s sometimes referred to informally as the “Indian Magna Carta” (13th century doc that states king is not above the law) as it states how treaties will 

be created (consent → compensation) but this doc was created without Indigenous input and prioritizes Europeans

• This document set out guidelines to claim British territory after England won the Seven Years’ War (link)

• The Royal Proclamation (RP) is why Indigenous people are sovereign nations with self-determination, as it explicitly states that Aboriginal title exists 

and continues to exist, and that all land in Canada is Indian land until ceded by treaty (we disagree with this notion of treaty = land surrender)

• This is especially important on unceded land, which we discussed last class, as almost all of BC (and Ottawa) argue that the RP doesn’t apply to them 

and that all non-Indigenous settlements on unceded land are illegal

• Also states that only the Crown can buy land from Indians

• Once the BNA Act/Constitution made Canada a country of its own in 1967, it allowed the federal government (Section 91(24)) to have authority over 

laws regarding Indians and their land, however, the Royal Proclamation has never been legally overruled. It was made null in the US (where it initially 

was valid) by the Revolutionary War and the US’ independence (they now have the Indian Intercourse Acts)
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And whereas it is just and reasonable, and essential to our Interest, and the Security of our Colonies, that the several Nations or 

Tribes of Indians with whom We are connected, and who live under our Protection, should not be molested or disturbed in the 

Possession of such Parts of Our Dominions and Territories as, not having been ceded to or purchased by Us, are reserved to them, 

or any of them, as their Hunting Grounds — We do therefore, with the Advice of our Privy Council, declare it to be our Royal Will 

and Pleasure, that no Governor or Commander in Chief in any of our Colonies of Quebec, East Florida. or West Florida, do presume, 

upon any Pretence whatever, to grant Warrants of Survey, or pass any Patents for Lands beyond the Bounds of their respective 

Governments. as described in their Commissions: as also that no Governor or Commander in Chief in any of our other Colonies or 

Plantations in America do presume for the present, and until our further Pleasure be known, to grant Warrants of Survey, or pass 

Patents for any Lands beyond the Heads or Sources of any of the Rivers which fall into the Atlantic Ocean from the West and North 

West, or upon any Lands whatever, which, not having been ceded to or purchased by Us as aforesaid, are reserved to the said 

Indians, or any of them.

And We do further declare it to be Our Royal Will and Pleasure, for the present as aforesaid, to reserve under our Sovereignty, 

Protection, and Dominion, for the use of the said Indians, all the Lands and Territories not included within the Limits of Our said 

Three new Governments, or within the Limits of the Territory granted to the Hudson’s Bay Company, as also all the Lands and 

Territories lying to the Westward of the Sources of the Rivers which fall into the Sea from the West and North West as aforesaid.

And We do hereby strictly forbid, on Pain of our Displeasure, all our loving Subjects from making any Purchases or Settlements 

whatever, or taking Possession of any of the Lands above reserved, without our especial leave and Licence for that Purpose first 

obtained.

And We do further strictly enjoin and require all Persons whatever who have either wilfully or inadvertently seated themselves 

upon any Lands within the Countries above described. or upon any other Lands which, not having been ceded to or purchased by 

Us, are still reserved to the said Indians as aforesaid, forthwith to remove themselves from such Settlements.
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And whereas great Frauds and Abuses have been committed in purchasing Lands of the Indians, to the great Prejudice of our Interests. and to the great Dissatisfaction of 

the said Indians: In order, therefore, to prevent such Irregularities for the future, and to the end that the Indians may be convinced of our Justice and determined Resolution 

to remove all reasonable Cause of Discontent, We do, with the Advice of our Privy Council strictly enjoin and require, that no private Person do presume to make any 

purchase from the said Indians of any Lands reserved to the said Indians, within those parts of our Colonies where We have thought proper to allow Settlement: but that, if at 

any Time any of the Said Indians should be inclined to dispose of the said Lands, the same shall be Purchased only for Us, in our Name, at some public Meeting or Assembly 

of the said Indians, to be held for that Purpose by the Governor or Commander in Chief of our Colony respectively within which they shall lie: and in case they shall lie within 

the limits of any Proprietary Government, they shall be purchased only for the Use and in the name of such Proprietaries, conformable to such Directions and Instructions as 

We or they shall think proper to give for that Purpose: And we do, by the Advice of our Privy Council, declare and enjoin, that the Trade with the said Indians shall be free 

and open to all our Subjects whatever, provided that every Person who may incline to Trade with the said Indians do take out a Licence for carrying on such Trade from the 

Governor or Commander in Chief of any of our Colonies respectively where such Person shall reside, and also give Security to observe such Regulations as We shall at any 

Time think fit, by ourselves or by our Commissaries to be appointed for this Purpose, to direct and appoint for the Benefit of the said Trade:

And we do hereby authorize, enjoin, and require the Governors and Commanders in Chief of all our Colonies respectively, as well those under Our immediate Government as 

those under the Government and Direction of Proprietaries, to grant such Licences without Fee or Reward, taking especial Care to insert therein a Condition, that such 

Licence shall be void, and the Security forfeited in case the Person to whom the same is granted shall refuse or neglect to observe such Regulations as We shall think 

proper to prescribe as aforesaid.

And we do further expressly conjoin and require all Officers whatever, as well Military as those Employed in the Management and Direction of Indian Affairs, within the 

Territories reserved as aforesaid for the use of the said Indians, to seize and apprehend all Persons whatever, who standing charged with Treason, Misprisions of Treason, 

Murders, or other Felonies or Misdemeanors, shall fly from Justice and take Refuge in the said Territory, and to send them under a proper guard to the Colony where the 

Crime was committed, of which they stand accused, in order to take their Trial for the same.

Given at our Court at St. James’s the 7th Day of October 1763, in the Third Year of our Reign.

GOD SAVE THE KING
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Indian Act: Important Dates

• 1830s- first “Indian Reserves” 

established in Upper Canada

• 1850s- Upper Canada: Robinson-Huron 

and Robinson-Superior Treaties

• 1850- Lower Canada passes first 

“Indian Laws” establishing reserves

• 1857- Gradual Civilization Act

• 1869- Gradual Enfranchisement Act

• 1867- Confederation
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Gradual Civilization & 
Enfranchisement Acts

• The Gradual Civilization Act was passed in 1857 and the Gradual Enfranchisement Act was 

passed in 1869

• Its intention was to gradually assimilate Indian people into Canadian society by slowly 

reducing the number of Status Indians, with the intention of there being NO status Indians 

left

• It encouraged voluntary enfranchisement, but only one person voluntarily enfranchised 

(1876-1985)

• Enfranchisement was touted as a good thing, as you wouldn’t have to be “an Indian” 

anymore

• Non-Indian women were considered as “lowering” themselves to marry an Indian, and were 

therefore given status, as they were no longer part of civilized society (1869-1985)

• This contrasts Indian women, as they were welcomed into civilized society by marrying a 

non-Indian man and slowly “breeding out” status-Indians

• This is akin to Indian men that earned a professional degree, such as doctor or lawyer, as 

well as soldiers or ecumenical positions, would also lose their status and be considered 

civilized

1 / 2 2 / 2 0 2 6
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Gradual Enfranchisement Act Con’t

• The Gradual Enfranchisement Act created the elected band council system of government on First 

Nations, which is still the form of government on reserves today (1869-present)

• It also created the position of Superintendent General of Indian Affairs, who had complete control 

over Indians

• He could formally rule that an Indian was of good or bad “moral character” and receive benefits or 

if their children could be taken away

• This act also; restricted band council power, regulated alcohol on reserves, and determined who 

could receive band/treaty benefits

1 / 2 2 / 2 0 2 6
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The Indian Act

• Canada is the last nation in the world to have legislation over the Indigenous people, after South Africa repealed 

Apartheid

• In 1867, An Act to Amend and Consolidate the Laws Respecting Indians, or informally, the Indian Act, was created.

• All forms of traditional Indigenous self-governance structures were made illegal 

• The Indian Act was an act of Parliament, which defines how Status Indians interact with the Government of Canada

• An Indian was defined as; a man of Indian blood and his children

• The Indian Act covers all major aspects of life; land, healthcare, education, governance, and the details of life within 

First Nations such as band councils and who can receive status

• Today, there are 614 First Nation (bands) in Canada, with approximately 820,120 Status Indians (Census Canada, 2016). 

(1876-present)

1 / 2 2 / 2 0 2 6
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Indian Act Laws

• “Potlatch Law”- Potlatch & Ceremonies 

banned in 1884

• This law prohibited all Indian ceremonies, 

including; sun dance, feasts, pow wow, 

ceremony, sweat lodge, shaking tent, 

potlatch (in the North West)

• Potlatch is a hugely significant event in the 

communities of western Canada. During 

potlatch, the wealth of the community is 

redistributed fairly through gifts, food, and 

other items that are shared amongst the 

group. However, missionaries and 

colonizers saw it as a problem in 

colonization as First Nations communities 

are traditionally communal and European 

values were based on ownership

1 / 2 2 / 2 0 2 6
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Quote

• “This provision [banning of potlatch] of the Indian 

Act was in place for close to 75 years and what 

that did was it prevented the passing down of our 

oral history. It prevented the passing down of our 

values. It meant an interruption of the respected 

forms of government that we used to have, and 

we did have forms of government be they oral and 

not in writing before any of the Europeans came 

to this country. We had a system that worked for 

us. We respected each other. We had ways of 

dealing with disputes.” – Judge Alfred Scow 

(member of Alert Bay)
1 / 2 2 / 2 0 2 6
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Indian Act Laws

• Indians prohibited from selling produce from their farms (1881-2014)

• Prohibited sale of ammunition to Indians (1882- undetermined)

• Prohibited sale of intoxicants to Indians (1884- undetermined)

• Prohibited potlatch and ceremonies (1884-1951)

• Restriction of Indians from leaving their reserve without written permission from an Indian Agent 

(1885-1951) [also called the “Pass System”] ((we will discuss how the Red River Rebellion 

contributed to this law in the Metis class))

• Created Residential Schools (1840-1996)

1 / 2 2 / 2 0 2 6
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Indian Act Laws Con’t

• Forbade Indians Languages (1880-1960)

• Forbade any wearing of regalia in public (1906-1951)

• Leased uncultivated (unused) reserve lands to non-Indians (1918-1985)

• Forbade Indians from forming political organizations (1927-1951)

• Prohibition of anyone soliciting funds for Indians to hire legal counsel (1927-1951)

• Prohibited pool hall owners from allowing Indians entrance (1927- undetermined)

• Indian students forbidden from practicing traditional religion (1940s)

• Indians denied the right to vote (until 1960)

1 / 2 2 / 2 0 2 6
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The Indian Register
• In 1850, Indians were required to be listed on an official 

government register, which remains today as the list of 

Status Indians 

• This list allows the Crown/Canada to determine who is 

eligible for treaty rights

• Traditionally, First Nations people did not have last names 

per se in a European context. We have clan systems, spirit 

names, family names, hereditary names, and nicknames. 

Many of these, such as hereditary names and clans, are a 

sign of status or responsibility within a community. In some 

cultures, hereditary names are considered akin to royal 

titles. In others, people would have cradle names, 

adolescent names, and then a name when they reached 

adulthood or names that marked achievement 

• The government did not like our system and registered 

Indians alongside a renaming process, as they found our 

names confusing and difficult to pronounce. This is also 

because Indigenous languages are oral and do not properly 

translate into the Roman alphabet

1 / 2 2 / 2 0 2 6
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Con’t

• They also found the naming traditions difficult to understand, so they instead assigned new names 

to Indians at their own discretion, forcing a first name and Christian name on each, none of which 

had anything to do with our cultures

• The names were often biblical or European and repeated across territories to unrelated families

• “Often I am asked if I am related to the Josephs from the Squamish First Nation, to which I usually 

reply, “No, but I’m sure we had the same Indian Agent.” –”k;acksum nakwala (Bob Joseph)

1 / 2 2 / 2 0 2 6
15



Anishnaabeg Clan 
System

• Anishnaabeg use animals to identify clans, but many have been lost 

• You can’t marry within your clan system, we are relatives

• We use our clan doodem (dode’m = of the heart) for marriage, death, 

ceremony, eating, and introductions

• Some in my community  tri-council include (this is not an exhaustive 

list) otter, deer, sturgeon, loon, etc.

• Eagle clan pre-existed colonization, but now First Nations people who 

have non-Indigenous fathers are considered part of the Eagle Clan as 

it represents the USA’s use of the Eagle as its “totem”

1 / 2 2 / 2 0 2 6
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Indian Status Cards

1 / 2 2 / 2 0 2 6
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Infantilization in the 
Indian Act

• The Indian Act made all Indians “wards of the crown” which means 

that Indians had no more rights than children

• Indians were forced onto rations and treaty distributions, which is a 

form of modern-day “welfare”

• “…We have been pampering and coaxing the Indians; that we must 

take a new course, we must vindicate the position of the white man, 

we must teach the Indians what law is, we must not pauperize them, 

as they say we have been doing.” –John A. MacDonald (1885)

1 / 2 2 / 2 0 2 6
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Sexism in the Indian Act

• Indian women who “married out” lost status, as did their children (1869-1985, Bill C-31)

• Non-Indian women could ”marry in” and their children could “marry in” and that line would 

receive status

• My own personal story of my parents’ marriage & my daughter

• Amendment Bill C-31 

• The federal government retained control over Indian registration and new categories of registered 

Indians were established within the Indian Act through sections 6(1) and 6(2). The second-

generation cut-off was introduced where after two consecutive generations of parenting with a 

person who is entitled to registration and a person who is not entitled to registration (non-Indian), 

the third generation is no longer entitled to registration.

• We can discuss this issue in the class about kinship

1 / 2 2 / 2 0 2 6
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Sexism in the Indian Act• As we discussed in past classes, the Indian Act was inherently sexist, 

as it defined Indians as men and women lost status if they married non-

Indian men

• Video: Mary Two-Axe Early: I Am Indian Again 

https://gem.cbc.ca/media/mary-two-axe-earley-i-am-indian-again/s01

• 1967, Two-Axe and Nellie Carlson formed a group to protest being 

kicked out of her reserve after she married a non-Indian man, Indian 

Rights for Indian women

• Women would receive letters and be removed from their homes

• “It is a way to slowly break down a people. It is a genocidal act. We 

will slowly lose our citizens, our numbers shrink, and shrink, and shrink, 

and really, it’s about our extinction.” (Jodi Calahoo-Stonehouse)

• Mary said that she wanted to get her rights back, so she could be 

buried with her people. Dogs were buried on Kahnawake, but she 

couldn’t be buried there
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Mary Two-
Axe Early

• Group of Kahnawake women, 
”Indian Rights for Indian 
Women” went to Ottawa in 
1968 to defend their loss of 
rights on reserve and change 
the Indian Act to award equal 
rights

• She received death threats 
about her activism

• Mary was granted an honorary 
doctorate from Osgood Hall for 
her work and is in the Ordre 
national du Québec (1985)

• https://www.ordre-
national.gouv.qc.ca/membres/
membre.asp?id=160



Legislative 
Changes

• Bill C-31- April 1985

• Mary Two-Axe Early was the first 

Indian woman to get her status back

• It took 17 years after Canadian 

Charter of Rights and Freedoms

• It addressed 3 main goals: to address 

gender discrimination of the Indian 

Act, to restore Indian status to those 

who had been forcibly enfranchised 

due to previous discriminatory 

provisions, and to allow bands to 

control their own band membership 

as a step towards self-government.



Other notable Indian woman who 
changed Indian Act legislation

• “Women from across the country raised awareness of the sexist clauses of the Indian Act through activism and 

legal challenges. Mary Two-Axe Earley (Mohawk) fought her eviction from Kahnawake reserve in Québec and 

publicized it at the International Women’s Year conference in Mexico in 1975. In 1973, the Supreme Court heard 

the discrimination cases of both Jeannette Corbiere Lavell (Anishinaabe) and Yvonne Bedard (Haudenosaunee). 

In 1977, Sandra Lovelace (Wolastoqiyik) brought her case to the United Nations Human Rights Committee. The 

Committee ruled in her favour on 14 August 1979.

• Once the federal government amended the Indian Act in 1985, Bill C-31 reinstated more than 100,000 

Indigenous women and their children, as well as others who had been involuntarily enfranchised. This failed to 

address, however, both the continued sex discrimination inherent in the Act and what became known as the 

second-generation cut-off. The 2009 McIvor decision resulted in more changes to the Indian Act in 2011, which 

means that women who had lost status are now “on an equal footing with their male siblings when it comes to 

passing Indian status to their grandchildren.” It did not, however, address other cases of gender discrimination in 

the Indian Act or the second-generation cut-off rule.”

• (https://www.thecanadianencyclopedia.ca/en/article/indigenous-women-and-the-franchise)
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Resistance

• First Nations people have resisted the Indian Act since its inception

• Communities continued to perform ceremony and potlatch, but underground and in secret

• A famous display of resistance was a secret potlatch held by ‘Namgis Chief Dan Cranmer in 

Alert Bay (Cormorant Island, BC) as he held a 6-day potlatch to honour a wedding in winter of 

1921. Indian Agents found out and arrested 50 people, they were offered reduced sentences 

if they relinquished what they had been gifted during ceremony. They confiscated hundreds 

of items, devastating and crippling the community.

• Band Council: Haudenosaunee have hereditary chiefs, therefore, on many Haudenosaunee 

First Nations, there are two governing bodies- the Elected Band Council and the Hereditary 

Chiefs. The hereditary chiefs’ authority pre-dates colonization. It is the same in BC, we will 

discuss tensions in Wet’suwet’en protests between their BC and HC



Quote

• It is observed with alarm that the holding of dances by Indians on their reserves is on 

the increase, and that those practices tend to disorganize the efforts which the 

Department is putting forth to make them self-supporting. I have, therefore, to direct 

you to use your utmost endeavours to dissuade the Indians from excessive 

indulgence in the practice of dancing. You should suppress any dances which cause 

waste of time, interfere with the occupations of the Indians unsettle them for serious 

work, injure their health or encourage them in sloth and idleness. It is realized that 

reasonable amusement and recreation should be enjoyed by Indians, but they should 

not be allowed to dissipate their energies and abandon themselves to demoralizing 

amusements. By the use of tact and firmness, you can attain control and keep it, and 

this obstacle to continued progress will then disappear. Duncan Scott [Deputy 

Superintendent General of Indian Affairs] to Agents and Inspectors, RG10, Volume 

3826, file 60,51101 Part 1 (August 19, 1915)
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Resistance & Section 141: 1927-
1951

• This section was added to the Indian Act, when Indians began protesting the Indian Act

• In the 1920s, Indians began to organize and purse land claims

• Section 141 banned Indians from hiring lawyers and seeking legal counsel, which effectively 

ceased their ability to fight for rights through the legal system

• This section was later expanded to prohibit Indians from gathering in groups

1 / 2 2 / 2 0 2 6
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Indian Act Revisions
• Indian Act amendments in 1951 removed some of the most oppressive laws

• The proposed reforms were initially rejected by First Nations because they were not consulted, therefore, 

Canada broke with tradition and consulted for the first time ever with First Nations

• Revision was given royal assent on June 20, 1951

• Things that were now permitted under the revision: potlatch, sun dance, land claims against gov’t, FN women 

could vote in band elections (Elsie Marie Knott became first woman chief in 1951, chief for 14 years)

• YET, these revisions TIGHTENED control over “marrying out” meaning that Indian women who married out 

would still lose rights and privileges, as well as not being able to live on or access reserve services (including 

burial). It was not even reversed if they were widowed, they would have to re-marry an Indian man

• Between 1965 and 1975, 5,035 women and children were involuntarily enfranchised, as opposed to 263 

voluntary enfranchisements of men and women 

(https://www.thecanadianencyclopedia.ca/en/article/indigenous-women-and-the-franchise)
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• WHAT WAS HAPPENING AT THE SAME TIME IN CANADA:

• Royal Commission on the Status of Women, 1967-1970

• Mandate: to “inquire into and report upon the status of women in Canada, and to recommend what steps might be taken by 

the federal government to ensure equal opportunities for women in all aspects of the Canadian society” (https://women-

gender-equality.canada.ca/en/commemorations-celebrations/royal-commission-status-women-canada.html)

• Made 167 recommendations within 8 categories:

• women in the economy

• education

• women in the family

• taxation and childcare allowances

• poverty

• participation of women in public life

• immigration and citizenship

• criminal law and women offenders

• Results: First Minister for the Status of Women (1971), Status of Women department in Privy Council (1976), included in the 

Canadian Charter of Rights and Freedoms (1982)
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Resurgence of Pow Wow 
1951

• After the law was repealed in 1951, 

which had banned all ceremonies, 

Indigenous people began hosting pow 

wows

• Wiikwemikoong First Nation on 

Manitoulin (unceded territory) held their 

first pow wow in 1952 to celebrate the 

repeal. They celebrated their 60th pow 

wow this past summer, it is one of the 

largest and longest running pow wows 

in Canada

• We will discuss pow wow in a future 

class, where we can delve into the 

history, how ceremonies were 

reclaimed, and what they look like today.
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Bill C-31
• What is Bill C-31?

• In 1985, the Indian Act was amended through Bill C-31 to eliminate 

discriminatory provisions and ensure compliance with the Canadian 

Charter of Rights and Freedoms (the charter). As part of these changes:

• Indian women who married a non-Indian man no longer lost their Indian 

status

• Indian women who had previously lost their status through marriage to a 

non-Indian man became eligible to apply for reinstatement, as did their 

children

• non-Indian women could no longer acquire status through marriage to an 

Indian man

• non-Indian women who had acquired status through marriage prior to 1985 

did not lose their status

• the process of enfranchisement was eliminated altogether as was the 

authority of the Indian Registrar to remove individuals from the Indian 

Register who were entitled to registration

• individuals who had been previously voluntarily or involuntarily 

enfranchised under the Indian Act could apply for reinstatement
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“The White Paper” Statement of the 
Government of Canada on Indian Policy

• Prime Minister Pierre Trudeau attempted to abolish the Indian Act in 1969

• “Statement on the Government of Canada on the Indian Policy” also called the White Paper

• The government recognized that the Indian Act was both exclusionary and discriminatory. The proposed

• To eliminate ”Indian” as a distinct legal status

• Repeal the Indian Act

• Void all treaties between Indigenous people & Canada

• Dismantle the Department of Indian Affairs

• They intended to “equalize” relations between Canadians and Indians, which was (unintentionally?) the exact goal of 

the Gradual Civilization Act
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The White Paper Con’t

• Indigenous people vehemently opposed the White Paper and 

protested it

•  https://www.youtube.com/watch?v=hZITKQ7In9M

• When Pierre Trudeau was forced to withdraw the White 

Paper in 1970, it is reported he said, “We’ll keep them in the 

ghetto as long as they want.”
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The White Paper 1969

• “We do not want the Indian Act retained because it is a good piece of legislation. It isn’t. it is 

discriminatory from start to finish. But it is a lever in our hands and an embarrassment to the 

government, as it should be. No just society and no society with even pretentions to being just can 

long tolerate such a piece of legislation, but we would rather continue to live in bondage under the 

inequitable Indian Act than surrender our sacred rights. Any time the government wants to honour 

its obligations to us we are more than happy to help devise new Indian legislation.”-Harold Cardinal
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Prime Minister Steven Harper’s 
Apology, June 11 2008

• https://www.youtube.com/watch?v=xCpn1erz1y8

• This is one part of the Indian Act, which means that the 

government recognizes that ONE policy in the Indian Act is 

wrong

• We will discuss more about Residential Schools in a future 

class
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The Red Paper

• The National Indian Brotherhood developed as a response to 

Trudeau’s White Paper. During this time, Jean Chretien was the 

Minister of Indian Affairs and he supported the White Paper

• In 1970, the NIB presented their response to the White Paper, 

called the Red Paper. Harold Cardinal of the Indian Chiefs of 

Alberta presented the document to Trudeau’s cabinet



• This presentation, and protests, resulted in the Trudeau government repealing the White Paper

• 1972, the NIB presented their policy, Indian Control of Indian Education, which ultimately resulted in 

the end of the Residential School system in 1996

• 1973, the Calder Case [Calder v. British Columbia] Supreme Court case that acknowledged that 

Aboriginal title to land existed prior to colonization, inspired by the National Indian Brotherhood’s 

policies

• Frank Arthur Calder & the Tribal Council from the Nisga’a Nation brought action against BC. Courts 

found that government had extinguished Aboriginal title via Governor Dougal and the Gov’t of BC



Calder v. British Columbia: 
Results
• This case led the government of Canada to review their land claim negotiation with First Nations people 

(treaties)

• 1967 Frank Calder and Nisga’a Elders sued BC for using their land, which had never been ceded by 

treaty

• BC Supreme Court rejected it, but the Nisga’a appealed to the Supreme Court of Canada

• In 1973, the Supreme Court of Canada ruled that Aboriginal title had existed during the Royal 

Proclamation of 1763

• This was the first time courts had acknowledged Aboriginal title outside of colonial law 

• There were still debates in the courts after this, with some saying Aboriginal title was extinguished by 

Constitution, however, this allowed for the process of Comprehensive land claims processes nationally 

and internationally (New Zealand and Australia)

• It also led to the 1998 Nisga’a Final Agreement

• Cases that came from this; Guerin v. the Queen 1984, Delgamuukw v. British Columbia 1997, and 

Tsilhqot’in Nation v. British Columbia 2014



Royal Commission 
on Aboriginal 
Peoples (RCAP)

• Mandated by Canada to investigate and propose 

solutions to relationship issues between 

Indigenous people and the nation of Canada It is 

five volumes and 4,000 pages over various issues, 

with 440 recommendations

• This was issued due to White Paper and Oka Crisis 

pressure (we’ll discuss Oka in a future class)

• Six Commissioners (4 Indigenous), 178 days of 

hearings with 2067 people, 76,000 pages of 

testimony, 350 research projects commissioned



• “It set out a 20-year agenda for change, recommending new legislation and institutions, additional resources, a redistribution of land and the rebuilding 

of Aboriginal nations, governments and communities. Recognizing that autonomy is not realistic without significant community development, RCAP called 

for early action in four areas; healing, economic development, human resources development, and the building of Aboriginal institutions. The 

Commission’s implementation strategy proposed that governments increase spending to reach $1.5 billion by Year 5 of the strategy, and $2 billion in the 

subsequent 15 years. The report argued that the additional investment over 20 years would save money in the long term.

• Major recommendations included the following:

• legislation, including a new Royal Proclamation stating Canada’s commitment to a new relationship and companion legislation setting out a treaty 

process and recognition of Aboriginal nations and governments;

• recognition of an Aboriginal order of government, subject to the Charter of Rights and Freedoms, with authority over matters related to the good 

government and welfare of Aboriginal peoples and their territories;

• replacement of the federal Department of Indian Affairs with two departments, one to implement the new relationship with Aboriginal nations and one to 

provide services for non-self-governing communities;

• creation of an Aboriginal parliament;

• expansion of the Aboriginal land and resource base;

• recognition of Métis self-government, provision of a land base, and recognition of Métis rights to hunt and fish on Crown land;

• initiatives to address social, education, health and housing needs, including the training of 10,000 health professionals over a ten-year period, the 

establishment of an Aboriginal peoples’ university, and recognition of Aboriginal nations’ authority over child welfare.” 

(https://publications.gc.ca/Collection-R/LoPBdP/EB/prb9924-e.htm)



Issues with RCAP
• This was one of the first pieces of legislation to consult Indigenous people, the 5 

commissioners visited 96 First Nations and held 178 days of public hearings

• George Erasmus (politician, former National chief of the Assembly of First Nations during 

RCAP) denounced RCAP

• University of Manitoba professor Hymie Rubenstein commented about the report: “It 

privileges unverifiable oral history over well-documented written accounts; makes no 

mention of periodic pre-contact hunger, starvation, or famine; only fleetingly refers to 

“violent death and cannibalism” and occasional warfare among the militaristic Iroquois; 

briefly comments on lethal conflict among the famously warlike Blackfoot; and buries 

pervasive West coast pre-contact slavery in a one-sentence footnote.”

• The overall response was that is was overly paternalistic, too verbose, overly 

complicated, and provided no real action to move forward. These issues were taken 

under consideration by the TRC, as they made things more succinct and approachable



Background of the 
AFN

• The Assembly of First Nations is a national 

advocacy organization that represents all First 

Nations in Canada

• Created in April, 1982, as a result of movements 

to restore chiefs as representatives of First 

Nations at a national level

• Initially, the National Indian Brotherhood (NIB) 

was a political body that represented Indigenous 

rights and sovereignty

• They became the AFN in 1982



Before: Truth & 
Reconciliation 
Commission
• RCAP laid out a 20-year 

• Based on RCAP recommendations, in 1998 the federal gov’t issued a 

Statement of Reconciliation that acknowledged the abuse and trauma 

of Indigenous people

• Established the Aboriginal Healing Foundation

• The Indian Residential Schools Settlement Agreement (IRSSA) in 2007 

was the largest class action settlement in Canadian history to date

• It recognized the damage done to Indigenous people and developed a 

multi-million-dollar fund to help former students recover

• It had 5 main components; the Common Experience Payment, 

Independent Assessment Process, the Truth and Reconciliation 

Commission, Commemoration, and Health and Healing Services



UNDRIP



History of UNDRIP
• Adopted by the General Assembly of the United Nations on September 

13, 2007

• Majority (144) states in favour, 4 votes against- Canada, United States, 

New Zealand, and Australia (All Commonwealth colonial states)

• 11 states abstained 

• All 4 states that voted against have since reversed their votes and 

support UNDRIP

• Canada “endorsed” UNDRIP in 2016 

• Canada took until June 21, 2021 to fully accept UNDRIP by receiving 

Royal Assent



• Canada considers UNDRIP to be a “road map” for reconciliation

• 2021 Justice Canada launched a consultation process to identify priorities and 

measures to develop a plan in consultation with FNMI groups

• March 2023, Canada released a “What We Learned to Date” Report

• June 2023 the UN Declaration Act Action Plan was released

• FNMI consultation identified gaps and hundreds of priorities, including 

legislative, regulatory, policy, and program changes



• UNDRIP in Canada must comply with the TRC, priorities identified include;

• Indigenous rights as human rights

• the history, stories and values of Indigenous peoples

• the role of treaties, agreements and alliances as foundational to our 
ongoing nation-to-nation, Inuit-Crown and government-to-government 
relationships

• the truth about the grave harms against Indigenous peoples committed 
as part of settler colonialism and extensively documented by the Royal 
Commission on Aboriginal Peoples, the Truth and Reconciliation 
Commission, and the National Inquiry into Missing and Murdered 
Indigenous Women and Girls

• the strength and resilience of Indigenous peoples in the face of those 
harms and their unwavering determination to steward their traditional 
territories and rebuild their languages, cultures, laws and prosperity.
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