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Third Age Network 
Guidelines to Address Breach of Copyright Issues 

January 2022 
 
Preamble 
In response to concerns of members, Third Age Network (TAN) established a task group in Spring 2021.  
The Task Group met several times to identify questions about copyright, and the need for legal 
guidance.  After an RFQ process, TAN retained Frank Shostack of Devry, Smith, Frank to develop a 
guideline for TAN members. He provided the following guidance and recommended Speaker’s 
Agreement for Third Age Network members regarding copyright. 
 

Highlights of the legal guidance: 

• TAN’s not for profit member organizations are considered to be educational, and not commercial; 
this allows for the use of the Fair Dealing eligibility.  

• The Canadian Copyright Act allows plaintiffs suing for copyright infringement to elect to recover 

statutory damages instead of having to prove the amount of actual damages that were suffered by 

the copyright owner or actual profits earned by the person that breached the Copyright. 

Where the infringement is for commercial purposes, the range of statutory damages is from $500 

per work infringed to a maximum of $20,000 per work infringed.  If the infringement is for non-

commercial purposes, there is a cap of $5,000 for all works involved. 

• The responsibility to determine if material is eligible under Fair Dealing rests with the speaker. 

• Third Age Learning Boards of Directors are best protected by using the attached Speaker 

Agreement, to which each organization can add optional schedules specific to their needs, e.g. 

additional requests for information, coverage of travel expenses, etc. 

• For protection to post materials on a website, Third Age Learning organizations are best protected 

by using a plagiarism software such as CopyLeaks, to ensure that the material is original. The TAN 

Executive is exploring a license that could include TAN members. 

• If challenged with copyright infringement, Boards should refer the matter to a counsel experienced 

in copyright. 

Questions Guidance 

1. How does Copyright Law 
apply to not-for-profit 
Third Age Network (TAN) 
Member Organizations? 

Since the activities of each TAN member organization are (i) focused 
on providing information and education to members, and (ii) not 
earning a profit that is available to the organization’s members or 
directors, third age learning activities would not be considered to be 
commercial, but rather educational. As such, TAN member 
organizations’ use of the material used in its programs is subject to an 
exception under the Copyright Act Canada (the “Act”), that allows for 
“fair dealing” in the use of material that would otherwise be 
protected under the Act. In other words, use of material that falls 
within the concept of “fair dealing” does not constitute a breach of 
copyright.  
 
A similar concept, “fair use”, exists under copyright laws of other 
jurisdictions, including the United States. In the US, fair use is a legal 
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doctrine that promotes freedom of expression by permitting the 
unlicensed use of copyright-protected works in certain 
circumstances. The factors considered by US and most common law 
foreign courts in determining what is “Fair Use” are similar to what 
Canadian Courts consider. A list of these factors is attached as 
Schedule A. It should be noted that the copyright protection arises 
under the laws of the jurisdiction in which the copyright work has 
been created, not where it is used. 
 
Speaker Agreement 
The obligation to ensure compliance with the Act is primarily that of 
the Speaker. The proposed form of Speaker Agreement is designed to 
address that but does not contain an indemnity.  The Speaker’s 
responsibility will flow from the Agreement, if the Speaker has simply 
copied other material, or failed to check for possible breach of 
copyright that may be unintentional. Consideration has been given to 
including in each Speaker Agreement an indemnification provision 
under which the Speaker will indemnify the Third Age Learning 
organization from any breach of copyright. Liability of the Speaker will 
result if the Speaker has intentionally copied significant material and 
has failed to disclose it. However, Speakers will likely be reluctant to 
participate in the presentation of programs if there is a risk that they 
may be forced to indemnify the Third Age Learning organization for 
any breach of copyright, including unintentional breaches. The 
content of the proposed Speaker Agreement is designed to encourage 
Speakers to make use of available software to detect unintentional 
breaches of copyright. In the circumstances, use of small amounts 
materials that might otherwise constitute minor breaches, will likely 
fall within the “fair dealing” or “fair use” exception. It is the Speakers 
responsibility to ensure that their material qualifies for the ‘fair 
dealing” exception. 
 
Plagiarism Software 
Other than bringing the copyright issues to the Speaker’s attention 
and the availability of software that can detect breach of copyright, 
the only other protection available to Third Age Learning 
organizations is to run all Program material through reliable software 
that can detect plagiarism. The TAN executive is looking into this and 
may recommend software for use by each separate TAN member 
organization.  
 

2. Why should Third Age 
Learning Groups be 
concerned about 
Copyright? 

Concerns about breach of copyright are primarily based on the 
possibility that the author of the material that is to be presented as 
a Third Age Learning program may contain material that has been 
copied from other sources. 
 
Some Issues Regarding Potential Liability: 
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• Can the Speaker’s Overheads be Posted Online?  
If you have the Speaker’s permission for this, and otherwise 
follow these Guidelines, overheads can be posted for a long 
as is agreed with the Speaker. In this case, it would be 
especially important for each TAL Organization to make use 
of Plagiarism software. 
 

• Is there any difference between disclosure to the public vs 
private disclosure to a defined group?  
If the creator of the work that has infringed another’s 
copyright work displays the work, it is not relevant whether 
the display is public or private. Any use of copyright material 
that is not expressly exempted is an infringement contrary to 
the Act 
 

• Is there a difference in liability based on the amount of time 
that the disclosure takes place, such as one hour vs a week?   
There is no difference based on the amount of time. 
 

• Is the amount of material that is “copied” relevant?  
A maximum of 10% of the material from which the copy is 
taken is a usual rule of thumb, but not absolute. 
 

• What if the Speaker is from outside Canada?  
Where the Speaker comes from is irrelevant.  Copyright is 
considered on the basis of where the “work” was created.  
There are about 180 countries and territories that are part 
of the Berne Convention, which is a global agreement that is 
intended to protect copyright interests all over the world. 
 

• Insurance is not available for copyright infringement. 
 

3. How can Third Age 
Learning Groups protect 
themselves from liability? 

Board Responsibility 
Under the new Ontario Not-for-Profit Corporations Act (“ONCA”) a 
director’s legal responsibility will be similar to that provided for in 
statutes dealing with for profit corporations, namely, to act honestly 
and in good faith with a view to the best interests of the corporation, 
and to exercise the care, diligence and skill and would be exercised by 
a reasonably prudent person in comparable circumstances. Directors 
do not need to be perfect. However, they cannot be rubber stamps.  
 
ONCA provides a complete defence to a Director that exercises 
reasonable diligence, as set forth in section 44, a copy of which is 
attached as Schedule B for reference. This defence is available to 
directors of an incorporated entity, but not one that is not 
incorporated. While directors cannot force a speaker to use 
plagiarism software, by each Third Age Learning organization making 
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use of software that is available, can limit exposure to liability, both 
personal and corporate. 
 

4. What should a Third Age 
Learning group do if you 
receive a Breach of 
Copyright Notice? 

The most critical and important step that can be taken in response 
to receiving a “Cease-And-Desist” letter or other breach of copyright 
notice is to immediately refer the matter to counsel that has 
experience in copyright matters.  
 
Given that (i) TAN members are not commercial enterprises, (ii) their 
programs are designed to be informational and educational, and (iii) 
the availability of the “fair dealing” and “fair use” exceptions, there 
is very little likelihood that any program presented by TAN member 
organizations constitutes a breach of copyright.  The only possible 
exception might be if a presenter copied a significant portion of 
previously published material.  Most reputable copyright counsel 
would recognize the “Fair Dealing or “Fair Use” exception and would 
likely not send threatening notifications. Such counsel might provide 
an understated cautionary communication to ensure that the 
material copied will be limited in the future.   
 
There are - unfortunately, exceptions to this approach, particularly 
coming from the United States which seems to encourage threats 
that are designed to extort monetary settlements from users that 
are not familiar with the “fair dealing” and “fair use” exceptions.  
Such questionable threats will usually indicate that a lawsuit will be 
commenced in a foreign court and that the “offender” will be 
required to retain foreign counsel at significant expense. The 
appropriate response to this is to file a complaint with the 
appropriate body that governs members of the legal profession, 
namely their Bar Association or Law Society, to point out conduct 
that borders on sharp practice. 
 

 

Schedule A 

Fair Dealing 

The principal criteria that have been used to evaluate fair dealing are: 

1. The Purpose of the Dealing. Is it for research, private study, criticism, review or news reporting 
(or additionally, since 2011, education, parody or satire)? It expresses that "these allowable 
purposes should not be given a restrictive interpretation or this could result in the undue 
restriction of users' rights." In particular, the Court gave "a large and liberal interpretation" to the 
notion of research, stating that "lawyers carrying on the business of law for profit are conducting 
research". 
 

2. The Character of the Dealing. How were the works dealt with? Was there a single copy or were 
multiple copies made? Were these copies distributed widely or to a limited group of people? Was 
the copy destroyed after being used? What is the general practice in the industry? 
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3. The Amount of the Dealing. How much of the work was used? What was the importance of the 
infringed work? Quoting trivial amounts may alone sufficiently establish fair dealing as there 
would not be copyright infringement at all. In some cases even quoting the entire work may be 
fair dealing. The amount of the work taken must be fair in light of the purpose of the dealing. 
 

4. Alternatives to the Dealing. Was a "non-copyrighted equivalent of the work" available to the 
user? Was the dealing "reasonably necessary to achieve the ultimate purpose"? 
 

5. The Nature of the Work. Copying from a work that has never been published could be more fair 
than from a published work "in that its reproduction with acknowledgement could lead to a wider 
public dissemination of the work - one of the goals of copyright law. If, however, the work in 
question was confidential, this may tip the scales towards finding that the dealing was unfair." 
 

6. Effect of the Dealing on the Work. Is it likely to affect the market of the original work? "Although 
the effect of the dealing on the market of the copyright owner is an important factor, it is neither 
the only factor nor the most important factor that a court must consider in deciding if the dealing 
is fair." 

In some contexts, factors other than those listed may be relevant in determining whether a particular 

dealing is fair. 

 

 

Schedule B 

Section 44 of the Ontario Not-for-Profit Corporations Act 
 

Reasonable diligence defence 

44 A director is not liable under section 39 and has complied with his or her duties under subsection 43 

(2) if the director exercised the care, diligence and skill that a reasonably prudent person would have 

exercised in comparable circumstances, including reliance in good faith on, 

a) financial statements of the corporation represented to him or her by an officer of the corporation 

or in a report of the auditor of the corporation or of a person who conducted a review 

engagement of the corporation to present fairly the financial position of the corporation in 

accordance with generally accepted accounting principles; 

b) an interim or other financial report of the corporation represented to him or her by an officer of 

the corporation to present fairly the financial position of the corporation in accordance with 

generally accepted accounting principles; 

c) a report or advice of an officer or employee of the corporation, if it is reasonable in the 

circumstances to rely on the report or advice; or 

d) a report of a lawyer, accountant, engineer, appraiser or other person whose profession lends   

credibility to a statement made by them.    
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THIRD AGE NETWORK 

Speaker Agreement 

 

Third Age Learning, _______________________ (“TAL”) engages _____________________ (the “Speaker”) 

_______________________________________[insert Speaker’s contact information] to present an educational 

information program on the following subject: 

     [description of subject] (the “Program”) 

TAL and the Speaker agree as follows: 

1. The Program will be presented on _________________ (“Program Date”) in the following format (Check 

whichever applies): 

a. Zoom Webinar  ____ 

b. In person presentation at _______________________________ ______ 

 

2. TAL will pay the Speaker an Honorarium of $______ for the presentation of the Program 

 

3. Each of TAL and the Speaker confirm to the other of them that they are familiar with the Government of 

Canada’s “A Guide to Copyright” and Canada’s “Copyright Act”, and that they will not knowingly do or omit 

to do any act that constitutes a breach of Copyright. 

 

4. The Speaker acknowledges that s/he is primarily responsible for the originality of the material contained in 

the presentation. Notwithstanding this, the Speaker agrees that prior to the time of the meeting referred 

to in paragraph 5, s/he will provide to TAL a copy of the material to be used in the Program (the “Program 

Material”) for review using the services of a reliable anti-plagiarism software provider to determine if any 

part of the Program Material (i) contains material that may constitute a breach of copyright, or (ii) is 

considered not to be a breach of copyright on the basis that use of such material constitutes “fair dealing” 

under the Copyright Act Canada (the “Act”), or fair use under copyright laws of other jurisdictions.  TAL will 

provide to the Speaker a copy of the results of the review of the Program Material. 

 

5. The Speaker will meet with representatives designated by TAL at a mutually agreed time within one week 

prior to the Program Date to review the virtual component of the Program, if applicable, or other logistical 

elements of the Program. 

 

6. TAL agrees that the Speaker is the owner of all Copyright in the Program, other than such content as may 

have been taken from other sources on the basis of “Fair Dealing” as provided under the Act, or any similar 

concept of fair use under copyright statutes of other jurisdictions, and will not post any part of the Program 

on TAL’s website without the Speaker’s prior consent. 

http://www.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/h_wr02281.html
http://www.laws-lois.justice.gc.ca/eng/acts/C-42/index.html
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The foregoing terms are agreed to by TAL and the Speaker . Date: __________________ 

 

__________________________________  ________________________________  

 [signature of TAL Representative]    [signature of Speaker] 

 

 

 

Instructions: 

Replace ‘TAL’ with your organizations name and short-form. 

Add a Schedule(s) for more specific information needed for your organization, e.g. coverage of 

additional expenses, request for Bio, description and picture, consents to record or post information, 

etc. 


